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Amnesty International’s comments on the follow up to the study on the single asylum procedure : « “one stop shop”  against the background of the Common european asylum system and the goal of a common asylum procedure »

1. Introduction

Amnesty International welcomes the opportunity to comment on the conclusions and recommendations of the feasibility study on a single asylum procedure carried out by the professor Kay Hailbronner and published in 2003. The background for this study is the November 2000 communication where the Commission examines the challenges and objectives of a common asylum procedure and a uniform status against the background of the contextual concerns about the increase of asylum applications in the European Union and the EU legislative agenda aiming at achieving a first phase of harmonisation
. Amnesty International appreciates that the consultation process launched by the European Commission seeks to take into account developments which have taken place since the study was published and their impact on the possible adoption of a single procedure. The difficult political climate and the lack of ambition regarding the first phase of the harmonisation process are likely to have a detrimental impact on the future discussions on the second phase of harmonisation and the possible adoption of a single asylum procedure valid throughout the European Union. 

Before addressing the issue of the added-value of such procedure, Amnesty International whishes to raise key issues that need to be addressed during the debate on future developments of the CEAS (2). Although Amnesty International generally favours a single asylum procedure (3), Amnesty International believes that the real question at stake is to define essential procedural safeguards that should be enshrined in any procedure to ensure the full respect of international law standards and obligations (4).

2. Key issues to be addressed 

Amnesty International has already shared general views on the the future common European asylum system and the Tampere agenda
. We would like to further contribute to the debate on the basis of relevant developments which have taken place in the framework of on-going negotiations concerning the proposals of directives which are of direct relevance within the context of this discussion, i.e. the amended proposal on asylum procedure and, to a certain extent, the draft qualification directive
. Indeed, the discussion regarding the potential advantages and disadvantages of a single asylum procedure seems premature given Member States’ reluctance to adjust their national system to common minimum standards that would fully comply with international law. While the deadline set up by the Amsterdam Treaty is close, there is no assurance that Member states will reach an agreement on common minimum standards concerning asylum procedure. Even if such an agreement is met, Amnesty International is seriously concerned that the first level of harmonisation will not be properly completed. After months of protracted and arduous negotiations, UNHCR and civil society organisations have repeatedly deplored that this instrument is reduced to a catalogue of optional clauses, while some of the provisions are clearly in breach of international law
. 

There is also a significant danger to water down the draft qualification directive. While the qualification directive contains some positive elements, Germany still holds some reservations to the draft directive that relate to crucial aspects of refugee protection, such as the protection against persecution by non-state actors for persons eligible to subsidiary forms of protection. Given the political pressure to reach an agreement on this directive within a few weeks, other EU Member States may decide to break the dead-lock by compromising on the German position and adopting a standstill clause referring to national legislation. 

Amnesty International believes that the debate on a single asylum procedure is premature. The European Commission needs to take the bleak political climate into account and carefully weigh when it would be the right moment for introducing such a debate. It does not seem wise to rush through the debate before major political events, such as the European elections or the renewal of the Commission. Within this context, the adoption of a new constitution is also a key element of the future political landscape. One also feels that the European Commission should take the time to assess the concrete results of the first phase of harmonisation (or lack thereof) in order to develop a new political strategy at a time where the commitment of Member States towards European integration is declining, and where a fallback scenario might be the development of a two-speed Europe in the JHA field.

The debate on the need for a second stage of harmonisation should also take into account the impact of the coming enlargement. A striking characteristic of the harmonisation process is the lack of solidarity amongst the European States as shown recently during the negotiations on EC regulation to determine which Member State is responsible for dealing with an asylum application (Dublin Convention II).
 While the Council regulation contains some cosmetic improvements, the overall architecture of the new regulation is based on the same flawed principles of the original Dublin Convention. It also maintains the predominant responsibility of Member States located at the external borders of the EU. This regulation is therefore likely to create a very heavy burden on the new Member States of the EU. Within that context, the lack of proper substantive harmonisation under the qualification and the asylum directive procedures is of particular concern. Indeed, a person seeking asylum in a Member State may be compelled to have his or her application examined in a country whose procedures lack certain essential safeguards. In the case where the qualification directive is not adopted or significantly watered down, an overly restrictive interpretation of the refugee definition could also result in the rejection of his or her asylum claim. In addition, it must be underlined that, similar to the Dublin Convention, the EC regulation is not sufficient to ensure effective access to all asylum-seekers to the asylum procedure, since asylum-seekers deemed to come from a ‘safe third country’ may be denied access to an examination of their claims (in application of the draft Directive for minimum standards in asylum procedure), which may then result in refoulement. In that context, the adoption of a list of safe third countries within the context of the debates on the directive on asylum procedures is a matter of great concern. 

The debate on the single procedure should therefore take into account the need to enhance the solidarity and to avoid ending up with a protection lottery in an enlarged Europe. It should also address the phenomenon of burden shifting to third States where refugees may not enjoy effective protection.

3. Added value of a single asylum procedure
The feasibility study explores the adoption of a system whereby all international protection needs arising from all forms of risks would be considered within a single common procedure. As already mentioned in the introduction, Amnesty International would generally favour a single asylum procedure in which the protection pursuant to the Geneva Convention and complementary forms of protection are comprehensively examined. As mentioned by UNHCR, “the circumstances that force people to flee their country are complex and, often, of a composite nature. Many times, those fleeing a country affected by war or conflict can also validly claim to fear persecution on 1951 Convention grounds. The identification of the person's protection needs cannot, therefore, be made in a compartmentalised fashion”
. Furthermore separate procedures often do not include identical procedural safeguards and such discrimination cannot be justified given that both groups of asylum seekers have comparable protection needs. Support to a single procedure is however conditional on the actual procedural safeguards contained in the procedure (see infra 4). Our support to a single procedure is based on the fact that such a system better ensures the legal security of the asylum seekers since the claim is processed through a unique procedure and the person does not need to be aware of specific conditions of the different forms of protection. A one-stop shop procedure is also often time-effective and offers the advantage of quickly settling the situation of the persons seeking asylum. 

Besides its effectiveness, Amnesty International believes that centralisation of all protection procedures with one competent authority bears the advantage that the interviewers and decision-makers are best trained in international human rights law and international refugee law. Recent comparative legal studies
 have pointed out that, in case where there are two separate procedures, claims for subsidiary protection are usually processed through discretionary procedures, which are lacking efficient procedural safeguards, and final decisions are usually left at the discretion of administrative authorities often dependent on the ministry of interior. A single procedure therefore ensures equality between claimants. 

Centralised protection authorities are also usually bettered equipped regarding information on the situation in the countries of origin although a recent report published by Amnesty International on the UK shows that there is a great need to further improve access to information
. 

Amnesty International believes that the establishment of a single asylum procedure should not engender a downgrading or watering down of the Geneva Convention. Any harmonised European asylum scheme has the obligation to safeguard the predominance of the Geneva Convention, which is the cornerstone of international refugee protection. Amnesty International strongly favours the establishment of a procedural mechanism, which would give the priority to the Geneva Convention. Only after the refugee status has been denied under the Geneva Convention, can the subsidiary forms of protection be taken into account. The single procedure could also foresee an appeal mechanism against the denial of Geneva Convention status even if the claimant was granted subsidiary protection at first instance.

4. Procedural safeguards

In light of the concerns regarding the flaws of the EU instruments to be adopted under the first phase of harmonisation, Amnesty International wishes to restate the essential principles which, it believes, constitute a minimum standard for fair and satisfactory asylum procedures under international law. These principles should apply to all procedures following an asylum claim:

1. The fundamental principle of non-refoulement demands that asylum procedures are adequate to identify effectively all those in need of protection.

2. All asylum-seekers, in whatever manner they arrive within the jurisdiction of a state (including those still at the border or in so-called “international zones”), must be referred to the body responsible for deciding on claims for asylum.

3. The body responsible for deciding on asylum claims must be an independent and specialised authority.

4. Decision-makers must have expertise in international refugee law and international human rights law. Their status and tenure should afford the strongest possible guarantees of their competence, impartiality and independence. Decision-makers should also be properly trained to deal with vulnerable groups, such as women or unaccompanied minors.

5. Decision-makers must be provided with the services of a documentation office whose task should be impartially to collect and provide them with objective and independent information on the human rights situation in asylum seekers’ countries of origin or any country to which they might be sent.

6. All asylum-seekers, at all stages of the procedure, must benefit from the right to legal counsel and interpreters, and the right to contact and to have access to UNHCR and to non-governmental organisations.

7. Asylum claims should be examined at first instance through a personal appearance by every asylum-seeker before the decision-makers of the independent body, responsible for deciding on asylum claims, where there is a thorough examination of the circumstances of each case.

8. All asylum-seekers must receive written reasons if their asylum claim is rejected, and have the right to appeal against a negative decision. The appeal must normally be of a judicial nature and must in all cases have suspensive effect on expulsion.

9. Special circumstances may warrant exceptional treatment of an asylum claim or a group of claims from persons in a similar situation. (These circumstances may include, for example, a determination that an asylum claim is ‘manifestly unfounded’ in the sense that it is clearly fraudulent or not related in any way to the criteria for granting asylum). Such exceptional treatment would only permit that the appeal of the decision at first instance be expedited, but even such an expedited appeal must in all cases have suspensive effect on expulsion.

In addition to these essential principles, practical measures are needed as safeguards to ensure that the essential principles are fully observed in practice. Among the measures which Amnesty International believes to be essential are the following:

· Border officials should be properly trained to identify and refer to the independent body anyone who may be at risk if turned away.

· All asylum-seekers should be given, in a language that they fully understand, the necessary guidance about the procedure to be followed and full information about her or his procedural rights.

· All asylum-seekers should be allowed access to appropriate non-governmental agencies providing advice and assistance to asylum-seekers.

· All officials involved in questioning or interviewing asylum-seekers and in making a decision on their applications should be instructed and trained to follow the procedural guidance given in §195-§219 of UNHCR's Handbook on Procedures and Criteria for Determining Refugee Status. All such officials, including border officials, should take into consideration the special situation of asylum-seekers, who might experience language or other difficulties in expressing or presenting a request for asylum, who may have had to flee without personal documents, and whose past experience may have caused them to be apprehensive of authority, to be afraid to speak freely, and to have difficulty giving a full and accurate account of their case.

These principles should be seen as one coherent entity. Only the combination of these principles, taken as a whole, creates a structure that provides the absolute minimum to guarantee that refugees can be provided the necessary protection. It is important to stress that these principles constitute the minimum standard essential to ensure a satisfactory asylum procedure.
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